
 
 

 
NOTICE:   SLIP OPINION  

(not the court’s final written decision) 

 

The opinion that begins on the next page is a slip opinion.  Slip opinions are the 
written opinions that are originally filed by the court.   

A slip opinion is not necessarily the court’s final written decision.  Slip opinions 
can be changed by subsequent court orders.  For example, a court may issue an 
order making substantive changes to a slip opinion or publishing for precedential 
purposes a previously “unpublished” opinion.  Additionally, nonsubstantive edits 
(for style, grammar, citation, format, punctuation, etc.) are made before the 
opinions that have precedential value are published in the official reports of court 
decisions: the Washington Reports 2d and the Washington Appellate Reports.  An 
opinion in the official reports replaces the slip opinion as the official opinion of 
the court. 

The slip opinion that begins on the next page is for a published opinion, and it 
has since been revised for publication in the printed official reports.  The official 
text of the court’s opinion is found in the advance sheets and the bound volumes 
of the official reports.  Also, an electronic version (intended to mirror the 
language found in the official reports) of the revised opinion can be found, free of 
charge, at this website:  https://www.lexisnexis.com/clients/wareports.   

For more information about precedential (published) opinions, nonprecedential 
(unpublished) opinions, slip opinions, and the official reports, see 
https://www.courts.wa.gov/opinions and the information that is linked there. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

VIRGINIA MEHLERT, a single woman, 	) 
) 	No. 75839-0-1 

Appellant, 	) 
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MARINERS TEAM STORE; TIMES ) PUBLISHED OPINION 
SQUARE BUILDING FIFTH AVENUE, 
INC., a duly licensed Washington 
corporation d.b.a. TIMES SQUARE 

) 
) 
) 

FILED: October 30, 2017 

BUILDING, LLC, a duly licensed ) 
Washington limited liability corporation, ) 

) 
Respondents. ) 

	  ) 

BECKER, J. — Plaintiff took a fall when leaving a store and landed at the 

bottom of a set of stairs. Although she cannot remember what caused her to 

lose her footing, expert testimony creates a genuine issue of fact as to whether 

the absence of required handrails was a proximate cause of her injuries. The 

order dismissing her suit on summary judgment is reversed. 
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Viewed in favor of plaintiff Virginia Mehlert, the nonmoving party, the 

record establishes the following facts. Mehlert visited the Mariners Team Store 

in downtown Seattle on March 22, 2012. At the time, the front of the store was 

configured as shown in the photograph below.1  Three concrete steps led up 

from the sidewalk to a landing; the landing connected to a carpeted vestibule; the 

vestibule led to the door. The top stair was 76 inches wide. A 37-inch wide 

plywood ramp was placed over the stairs to make the store accessible by 

wheelchair. On each side of the ramp was a raised edge strip, measuring 1 inch 

in width and 2 inches in height. There were no handrails adjacent to the ramp or 

the stairs. 

Mehlert remembers that when she left to go to another store, she pushed 

the door open and turned to say goodbye to a store employee. "I took one or two 

1  The "sale" sign most likely was not there on the day of Mehlert's visit. 
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steps is about all I took, and then I had a sensation of falling." Mehlert lost 

consciousness as a result of hitting her head as she fell. Mehlert recalls that she 

fell to her left and the next thing she remembers is talking to a paramedic. She 

was found on the sidewalk to the left of the stairs, bleeding from a cut over her 

eye. She suffers from the effects of a head injury. 

Mehlert sued the tenant and landlord of the store for failure to maintain 

safe premises. The defendants successfully moved for summary judgment on 

the basis that Mehlert lacked proof of causation. Mehlert appeals. 

We review summary judgment orders de novo, engaging in the same 

inquiry as the trial court. Mahoney v. Shinpoch, 107 Wn.2d 679, 683, 732 P.2d 

510 (1987). Summary judgment is proper when, viewing the evidence and 

available inferences in favor of the nonmoving party, there are no genuine issues 

of material fact. CR 56(c). The moving party has the initial burden of 

demonstrating there are no factual issues. Young v. Key Pharm., Inc., 112 

Wn.2d 216, 225, 770 P.2d 182 (1989). The burden then shifts to the plaintiff, 

who must set forth specific facts rebutting the moving party's contentions and 

disclosing issues of material fact. Young, 112 Wn.2d at 225. The plaintiff may 

not rely on speculation or argumentative assertions. Marshall v. Bally's Pacwest,  

Inc., 94 Wn. App. 372, 377, 972 P.2d 475 (1999). 

In a negligence case, the plaintiff must produce evidence supporting four 

elements: duty, breach, causation, and damages. Little v. Countrvwood Homes,  

Inc., 132 Wn. App. 777, 780, 133 P.3d 944, review denied, 158 Wn.2d 1017 

(2006). Defendants acknowledge that they owed Mehlert a duty to protect her 
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